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nSDERAL ELECTION CO! 
999BStieet.N.W. ncr lb P * Ob 

nRST GENERAL COUNSEL'S REPORT 

COMPLAINANT: 

RESPONDENTS: 

RELEVANT STATUTES 
AND REGULATIONS: 

MUR: 6348 ^ 
DATE COMPLAINT FILED: August 10,201(g) 
DAlEOFNOTinCATION: August 17,2O1OC0 
RESPONSE RECEIVED: Sq)tember2,2010 
DATE OF ACTIVATION: October 21,2010 

STATUTE OF UMITATIONS: July 26.2015-
July 31,2015 

Luis A. Heredia, Arizona Democrstic Party 

David Schweikert for Congtess and 
Joyce Schweikert, in her official capacity as 
treasurer 

2 U.S.C.§ 431(23) 
2U.S.C.§441d 
11 CJF.R.§ 100.26 
11 C.F.R.§ 110.11(c) 

Disclosure Rqxnta 

None 

INTERNAL REPORTS CHECKED: 

FEDERAL AGENCIES CHECKED: 

L INTRODUCTION 

32 The complaint alleges that David Schweikert for Congress Ctlie Committeê *), tfae 

33 principal campaign committee of Arizona 5*** District Congressional csndidste bavid Schweikert, 

34 ddiberately obscured the requued discfadmer on a nuuler diat attacked Jim Ward, his oppcment m 

35 the Rqniblican primaiy election.* The mailer is appended to the complaint, and a UgihH]uality 

36 copy oftfae nuuler is attached to tfais rq)ort as Attachment 1. The mailer, wfaich die complaint 

37 sUrtes was distributed during tfae hot week of July 2010, attacks Wsrd's stsnce on immigrstion 

* David Sdiwdkert wim dw 2010 Republican primaiy electim 
caadidBtBB. JbnWaidnceived the second Uĝ est percentage of die vole widi ippr^^ Mr. Scaweikert 
won die genenl dection. 



MUR 6348 (David Sckwdkert for Cons^) 
Fint Genenl Counsel's Repoit 
Page2of9 

1 and the timing ofhis move to Arizona. The mailer contains tfae discfadmer "Paid for by 

2 Schweikert for Congress*'printed vertically on die upper ri^ side of die nuuler. Tfae disclaimer 

3 is piintedm gold type over a pfaotograph of San Fhrndsco viewed finm die Gol^^ 

4 The mailer is 11 indies wide by .5.5 inches tall. The complamt alleges that die placement of die 

5 dischdmer was sn attempt to escspe accountability for tfae negative message oftfae mailer and is 

6 a violation oftfae requirements for a "clear and conspicuous" disclaimer contained in tfae Federal 

'•^ 7 Election Csmpaign Act of 1971, as amended C'die Act'*), and ConmusSiTOi regulations. See 
O 
^ 8 2 U.S.C. § 441d(c) and 11 CRR. § 110.1.1(c). 

^ 9 The Cominittee's response asserts that tfae complaint dKiuld be dismissed becsî  
0 . 

10 dischdmer satisfies die requirements of 11 C.F.R. § 110.11(c). Tfae response states tfaat tfae 

11 disclaimer is clear and conspicuous, adequately infonns tfae reader tfaat Ifae Comnuttee pd^ 

12 the nudler, appeaa to be printed in 12-point font, is set fortfa in a printed liox, is printed using 

13 adequate color contrast, and appears on tfae finnt of tfae nudler. 

14 Conddering tfae complaint and the reqionse, we recommend ffaat tfae Conmiisdon 

15 reason to believe tfaat David.Scfawdkert for Congress and Joyce Schweikert, in faer officid 

16 capsiiaty as tressurer, violated 2 U.S.C. § 441d(c) and 11 C.F.R. § 110.11(c) because die 

17 diselaimer's verticd placement, combuied witii its gold type over a varied badcground, mdce it 

18 eadly overlooked, and not clear and conspicuous. We also recommend tfaat ifae Commisdon 

19 andiorize conciliation witfa the respondents prion to a finding of probable cause to believe. 

20 
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1 n. FACTUAL AND LEGAL ANALYSIS 

2 All public communications made by a politicd committee must include disclaimers. 

34UU 2 U.S.C. § 441d; 11.C.F.R. § 110.11(a)(1). Public communications mdude any mass mdling to . 

4 die generd public or any otfaer form of generd public politicd advertisiiig. 11 C:F JL § 100.26. 

5 A nuos mdling is defined as more tfasn 500 pieces ofsubstantidlysinularniail witfain 

6 30-day period. 2 US.C. § 431(23); 11 C.F.R. § 100.27. Any communication duou^ mass 

2 7 mailing pdd for by a candidate or an autfaorized politicd committee pf a candidate must clearly 

^ 8 state diat the commimication faaS been pdd foe by tfae autfaorized politicsl conunittee. 2U.S.C. 

^ 9 § 441d(a); 11 C.F.R. § 110.11(h). For printed communications, Ifae Act and Commisdon 
C D - - -• 

10 regulations specify tfaat tfae dischdmer be of sufficient type size to be cleariy readable, be 

11 contained in a printed box set q)art fi»m tfae other contents oftfae communication, and be printed 

12 with a reasonable degree of color contrast between the background and tfae printed statement. 

13 2 U.S.C. § 441d(c); 11 C.F.R. § 110.11(c). The Commisdon's regulations also specify dmt a 

14 disclaimer notice must be'̂ presented in a clear and conspicuous manner.'* A disclaimer is not 

15 "clesr and conspicuous** ifthe print is "difficult to read** or if die placement is "easily 

16 overlooked.*' 11 C.F.R. § 110.11(c)(1). 

17 Witfa respect to type size, tfae Conunission establidied a safe luufoor fbr 12-point type size 

18 fm- disclaimer text ui newspapers, magazines, flyers, dgns, and otfaer printed communications 

19 that are no larger dun 24 indies by 36 inches. 11 C.F.R. § 1 lO.l l(c)(2Xi). Widi respect to color 

20 conttast, tfae Commission established a safe faaitor if tfae disclaimer is printed in black text on a 

21 white badcground, or if tfae degree of color contrast between tfae background color and tfae 

22 disclaimer text color is at lesst as great as tfae degree ofcontrast between tfae badcgroî  

23 and die color of die largest text in die communication. 11 C.F.R. § 110.1 l(c)(2)(iii). Tfae 
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1 Commission's Explanation and Justification for 11 C.F.R. § 110.11 states dud diese are not die 

2 only ways to satisfy die color contrast reqmrements, but dut die safe faaxbor qiproadi is 

3 "inteMfed to provide a clear, fiexible safe faaxbor dud will ensure tfaat tfae disdairaor does not 

4 blend in widi die bad^und of die communication any more dum a faeadluie or odier key part 

5 of die core message text.** S!ee Explanation and Justification for Disckdmers, Fraudulent 

Q) 6 Solicitation, Civil Pendties, and Peisond Use of Campaign Funds; Find Rule, 67 Fed. Reg. 

'H 7 76962,76966 (December 13,2002). 

^ 8 Altfaougfa tfae complaint and tfae response do not address the number of mailers 

^ 9 distributed, it is likdy that the Committee dishibuted over 500 mdlers, and. therefore, tfae 

10 disclaimer reqiurements apply. The Ckimmittee's disclosure reports uiclude contemporaneous 

11 payments to printing vendors ranging tmm iqiproximatdy $5,000 to $26,000, suggesting dud 

12 over 500 mdlers were distributed.' 

13 Tfae disclaimer meets some ofthe requirements in tfae Act and regulations - it states that 

14 it is pdd for by Schweikert for Congress, it is printed m what î ears to be 12-poiiit font, and it 

15 is contained in a printed box. However, tfae disclaiiner fidls otfaer requirements oftfae Act and 

16 regulations - it is not clesr and conspicuous, is not printed witfa a reasonsble degree of color 

17 contrast between tfae background and tfaoFrinted statement, and is not set tuput fiom tfae odier 

18 contents ofthe communicntion. 

19 First, the placement oftfae disclaimer makes it "eadly overlooked,** not "clear and 

20 conspicuous.** See 11 C.F.R. § 110.11(c)(1). It is printed vertically - perpendicular to dl die 

'tfihe Commission finds wason to believe a violation occuned and si^^ 
during die ooune of ooncffiation lespondents ptoduoe Infimnation demonslndng diat fewer dian SOO mailen weio 
dislritaded, we wouU bring tlud fiict to die Commisrion'b attention aid reoom^^ We 
also note Aat nspondents did not assert m dieir leqponse dnt fewer dian SOO 
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1 odier text m tfae mailer-on die lyyperriĝ  side of tfae Dudler over a pfaotograpfa. Tfais placement 

2 makes die dischdmer difficult to locate uidess die reader specifically sesrdies for it 

'3 . Furtfaan̂ .diedsclamier is not printed widi a'̂ reasonsble degree of cotor contra 

4 die bad^und snd die prmted statement** See 2 U.S.C. § 441d(c)(3). The dischdmer is prmted 

5 m gold type over a multi-colored photograpfa, causmg some of tfaie printing to blend in witfa tfae 

6 bad^und, makmg it difficult to locate and read. Tfae outline ofdie box around tbe disclaimer 

7 is printed to line up witfa the cables of die bridge m die background photograpfai, making tfae box 
O 
CP 8 difficult tedistuiguisfafixim tfae backgroumL Tfae gold print oftfae disdauner over die dark bfaie 

^ 9 oftfae water, the lig^ and daric city builduigs, and die dark bfaie oftfae sky in tfae pli^ 
O' 
H 10 difficdt to resd, arid tfae part oftfae disdaimer tfaat is siqierimposed over city buildii^ui tfae 

11 photograpfa is especially difficult to read. 

12 Ndtfaer of Ifae safe faarbor standards fi>r color contrast in tfae regulations is met because 

13 tfae disclaimer is not printed in black text on a wfaite background and tfae largest text in tfae 

14 commimication is printed at a faigiher contrast fix>m tfae badcground color. See 11 C.F.R. 

15 § 110.11(c)(2). Tfae contoast between tfae red and black type and die nudler*s yellow background 

16 aid tfae contrast between tfae wfaite ahd gold type and die mailer's black backgnnm̂  

17 greater tfaan tfae disclaimer*s contrsst with tfae pfaotograpfa agdnst wfaidi it is supetinqiosed. Tfae 

18 discldmer does not meet tfae god of tfae safe faaifaer **tfaat flie disclaimer does iu>t blend m wilfa 

19 tfae background of tfae conununication any more tfaim a faeadluie er otfaer key part oftfae core 

20 message text*' See 67 Fed. Reg. at 76966. 

21 Findly, tfae disclaimer is not "set apart fimn tfae otfaer contents oftfae communication** 

•22 because it is prmted over a pfaotogn̂ fa. See 2 U.S.C. § 441d(c)(2). Tfae fiulure to set tfae 
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1 disclauner q>art is particularly significant wfaere tfae disclaimer blends in widi tfae pfaotograpfa, as 

2 exphdned above. 

3 Matters hiivolê discldmers are oftenJiandled through tfae Enforcen^ 

4 C'EFS*'); faowever, this matter merits Enforcement action because die obscuring ofthe disclauner 

5 throu£(h its pkmnent and color contrast appears to be by dedgp, aid tfais matter differs fi:^ 

6 typicd matters mvolving fidlure to uiclude tfae required box around die disclaimer, vendor enor, 

7 or inadvertent error followed by prompt remedid action. eg.,MUR6316(Pridemorefbr 

^ 8 Congress) (Commission dismissed matter where a coimnktec fidled to include tfae required box 

9 around disclaimers on severd comnnmications and made inadvertent wordmgerrm 
CD 

•H 10 disclaimers on otfaer communications but took prompt remedid action); MUR 6118 (Bob Roggio 

11 fin: Congress) (Commisdon dismissed matter wfaere a cominittee failed to mclude tfae requued 

12 disclaimer on a billboard due to a vendor production error but took remedid action wfaen it 

13 became aware of tfae error); MUR 6329 (Midiad Giimm fbr Congress) (Commisdon dismissed 

14 matter wfaere a comnuttee fiuled to include tfae required disclaimer on lawn signs b 

15 remedid action by placing stidcers containing tfae reqmred disclaimer on the dgns). 

16 Additiondly, (his nootter dififers bom matters typicdly faandled tfarouĝ i EPS because the mailer 

17 at issue contains no infinmation to identify its source otfaer tfaan tfae discldmer, wfaicfa is tfae only 

18 part of ffae mdler tfaat references David Sdiwdkert or fais Committee, vAa pdd fin: snd 

19 autfaorized the mdler. jlee MUR 6278 (Joyce B. Sogers) (Commisdon disniissed matter wfaere a 

20 committee fidled to mclude a disclaimer on campdgn materials but the public could reasoiubly 

21 discern tfad tfae committee produced tfae infinmation fix>m its contents and tfae committee took 
22 remedid action). 
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In sum, tfae dischdmer does not satisfy die requirements in tfae Act and Commisdon 

regulations. AmrdingjLy, we recommend tfad tfaat the Commisdon fiid reason to bdiev̂  

David Schweikert fiar Congnsa snd Joyce Sdiwdkertjn faer officid capacity as treasurer, 

viohded2U.S.C. §441d(c)and 11 C.F.R. § 110.11(c). 

m. CONCILIATION 

We recommend tfaat tfae Commission autfaorize {ne-probable cause conciliation witfa tfae 

respondents for didr viohdons of 2 U.S.C. § 441d(c) and 11 C.F.R. § 110.11(c). 
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IV. RECOMMENDATIONS 

1. Find reason to believe tfaat David Scfaweikert for Congress and Joyce Scfaweikert, in faer 
officid csqiacity as treasurer, viohded 2 U.S.C. § 44ld(c) and 11 C.FJL § 110.11(c). 

2. Approve tfae attached Faetud and Legal Andysis. 

3. Autfaorize conciliation prior to a finding of probable cause to believe; 

4. .̂ jprove tfae attached Conciliation Agreement; 

5. Approve tfae appropriate letter. 

Cfaristopfaer Hu êy 
Acting Generd Counsel 

BY: 
Date St̂ hen A. Gura 

Deputy Associate 
for Enforcement 

Counsel 

Mark Allen 
Assistsnt Generd Counsel 
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